INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BARBARA K. HALL,
Plaintiff
: CIVIL ACTION
V. : NO. 02-6918

JO ANNE BARNHART, Commissioner
of Social Security,
Defendant

MEMORANDUM OPINION

RUFE, J. March 8, 2006

Plaintiff seeks judicia review of the Commissioner of the Social Security
Administration’ sdenial of her claimfor Social Security Disability Insurance Benefits(“DIB”) under
Titlell of the Social Security Act.® The partiesfiled cross-motions for summary judgment. United
States M agistrate Judge Peter B. Scuderi reviewed these motions and the administrative record and
issued a report (“R & R”) recommending that this Court deny Plaintiff’s Motion for Summary
Judgment, grant Defendant’s Motion for Summary Judgment, and affirm the Commissioner’s
decision. Upon careful, independent review of the motions, the administrative record, theR & R,
and Plaintiff’ s objections thereto, the Court overrules Plaintiff’ s objections and grants Defendant’ s

Motion for Summary Judgment.

PROCEDURAL HISTORY

Plaintiff filed an application for DIB on September 25, 1997, with aprotectivefiling

date of July 16, 1990, alleging disability since October 16, 1987 dueto fibromyalgiaand interstitial
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cydtitis. Plaintiff’ sdate last insured was December 31, 1993, so she must demonstrate the onset of
her disability before that date. Plaintiff’s application was denied initially and on reconsideration.
Plaintiff timely filed ahearing request, and an Administrative Law Judge (“ALJ’) held ahearing on
October 14, 1998. At that hearing, Plaintiff raised theissue of amental impairment for thefirst time,
and so the AL Jremanded the caseto the PennsylvaniaBureau of Disability Determination (“PBDD”)
on October 19, 1998 for consideration of thisclaim. OnNovember 24, 1998, the PBDD againfound
Plaintiff was not disabled, and Plaintiff requested a second ALJ hearing. After ahearing on April
2, 1999, an ALJ again denied Plaintiff’ s request for benefits on April 28, 1999. Plaintiff appealed.

OnJune 27,2002, the AppealsCouncil denied Plaintiff’ srequest for review. Plaintiff
appealed this decision to this Court. However, the record was incomplete due to the faillure of a
cassette tape to record the ALJ hearing, and so the Court remanded the case for arehearing, at the
Commissioner’ srequest. The ALJheld athird hearing on October 22, 2003, and issued adenial of
benefits on December 15, 2003. The Appeals Council denied Plaintiff’s request for review.
Therefore, the ALJ decision dated December 15, 2003 is the final decision of the Commissioner.

Plaintiff filed atimely Complaint with this Court seeking review of thisfinal decision.

. FACTUAL BACKGROUND

Born on June 23, 1953, Plaintiff was forty-three years old when she first filed for
disability insurance benefits. Plaintiff earned a bachelor’s degree from Temple University, and

began teaching kindergarten in the Philadelphia Public School District in 1975.2 On October 16,
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1987, Plaintiff fell off adesk while attempting to open awindow in her classroom.® Following the
accident, Plaintiff saw her family doctor for back pain. Her doctor recommended bed rest and
referred Plaintiff to an orthopedic specialist. The specialist evaluated Plaintiff and prescribed bed
rest and anti-inflammatory medication. Thereafter, Plaintiff spent approximately five weeksin bed
and eventually was referred for physical therapy. Around this time, Plaintiff underwent magnetic
resonanceimaging and computer tomography imaging, whichindicated minimal bulging of theL4/5
vertebrae and L5/S1 disc.’

On April 8, 1988, Plaintiff began treatment with Leonard Kamen, D.O. (“Dr.
Kamen”). Dr. Kamen observed that Plaintiff exhibited “ poor flexibility in pelvicrotation,” but noted
further that Plaintiff was able to cook for her family (although she said she was unable to perform
other chores), that Plaintiff could walk without presenting visible abnormalities, and that Plaintiff
experienced mild discomfort when asked to perform certain exercises. Based on his initia
examination, Dr. Kamen recommended aguatic exercises in a heated pool followed by land-based
exercises to improve her back’s strength, mobility, and endurance.®

OnApril 27,1988, Plaintiff saw Dr. Kamen for afollow-up examination. Duringthe
examination, Plaintiff reported that aquatic therapy provided some relief for the discomfort in her
back. Plaintiff also reported that the anti-inflammatory medication she had been taking was
effective but caused gastro-intestinal side effects and tinnitus. During the follow-up, Dr. Kamen

observed that Plaintiff demonstrated good flexibility but continued to suffer fromtendernessin some
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of her joints. Based on the follow-up examination, Dr. Kamen concluded that Plaintiff should not
return to work for three months, allowing time for her back to improveits strength and endurance.®

Plaintiff saw Dr. Kamen again on June 20, 1988. Dr. Kamen reported that Plaintiff
demonstrated “ steady progressin her strength and flexibility” asaresult of the aquatic exercisesand
land-based therapy. Dr. Kamen also reported continued tenderness in Plaintiff’s lower back, but
noted that Plaintiff experienced no discomfort with pelvic shifting or when raising her legs while
supine. Despite her improvement, Plaintiff expressed trepidation about returning to work dueto the
painin her back. However, Dr. Kamen assured Plaintiff that her pain would abate as she continued
to improve the strength and flexibility in her back.”

OnNovember 18, 1988, Dr. Kamen noted that Plaintiff presented with“considerable
painand. .. considerable stress dueto uncertain work conditions.”® Hefurther noted that Plaintiff’s
working diagnoses at that timewere: (1) “fibromyalgia, fibrositissyndrome”; (2) “possible. . . joint
arthritis’; and (3) “possble bulging or partially herniated lumbar discs.” ° Plaintiff continued to
undergo follow-up treatments and physical therapy for the next few years, and Dr. Kamen reported
on June 21, 1990 that Plaintiff had “reached arather stable level of her fibromyalgia syndrome.”*°

On December 17, 1990, Kristene Whitmore, M.D. (“Dr. Whitmore”) diagnosed

Plaintiff with interstitial cystitis after a urinary tract examination. Thereafter, on September 20,
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1991, Dr. Kamen opined after a routine follow-up examination that there was “a relationship
between [Plaintiff’s] fibromyalgiaand [her] interstitial cystitis with one exacerbating the other.” **
And on March 31, 1992, Dr. Kamen noted that Plaintiff had been managing her muscular and
bladder problems well until she was involved in amotor vehicle accident on March 19, 1992. As
aresult of the automobile accident, Plaintiff complained to Dr. Kamen that she experienced painin
her neck and upper extremities. Based on this follow-up examination, Dr. Kamen diagnosed
Plaintiff with cervical myoligamentous strain, in addition to the fibromyalgia and interstitial
cystitis.”® Around the same time, Plaintiff ssaw Marc Kress, M.D. (“Dr. Kress"), who noted that
Plaintiff suffered from muscle spasms and other muscular/skeletal discomfort after the automobile
accident.

Thereafter, on April 13, 1992, Richard Goldberg, D.O. (“Dr. Goldberg”) examined
Plaintiff, and diagnosed her, in addition to fibromyalgia and interstitial cystitsis, as suffering from
“acute cervical strain and sprain” as aresult of the automobile accident.™® She was treated for this
acuteinjury with medication and physical therapy. Over the next year, Plaintiff’ smedical condition
stabilized, but she still suffered from fibromyalgia, interstitial cystitis, and pelvic strain.**

At afollow-up examination with Dr. Kamen on March 25, 1993, he prescribed anti-
anxiety medication for Plaintiff’s somatic symptoms and sleep problems, but noted at the next

follow-up examination—two monthslater on May 25, 1993—that Plaintiff had yet to start using the
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medication.”® Additionally, Dr. Kamen noted after the May 1993 examination that Plaintiff could
attend to her children in the home, but also noted that Plaintiff sometimes found “ herself forgetful
and depressed.”*® Also at the May 1993 examination, Dr. Kamen told Plaintiff that her numerous
medical issues warranted adaptive counseling.” There is no evidence that Plaintiff ever sought
counseling. Dr. Kamen also asked Plaintiff to undergo testing to investigate her cognitive abilities,
as Plaintiff complained of memory loss, but Plaintiff did not undergo any formal cognitive
evaluations.’®

On September 25, 1997, Plaintiff reported fibromyalgiaand interstitial cystitisasher
disabling conditions on her application for DIB.*® Asaresult of these conditions, Plaintiff stated on
the application that she suffered extreme pain in her muscles, elbows, knees, and neck, and
experienced chronic fatigue, sleep disturbance, visual perception problems, irritable bowel

syndrome,® urinary leakage, memory loss, and difficulty following directions.*

1. STANDARD OF REVIEW

Under the Social Security Act, aclaimant isdisabled if he or sheisunableto engage

in “any substantial gainful activity by reason of any medically determinable physical or mental
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impairment which can be expected to . . . last for a continuous period of not less than twelve
months.”?* Under the regulations, a five-step sequential evaluation is to be utilized to evaluate
disability claims.® Inthiscase, the ALJ applied thefive-step sequential eval uation to the disability
claim, and reached the fifth step of the analysis. Therefore, the critical question for the Court is
whether the ALJ correctly found that Plaintiff had the residual functional capacity to perform some
job that existsin the national economy? during the relevant time period.®

The Social Security Act provides for judicia review of any “final decision of the
Commissioner of Social Security” in adisability proceeding.®® However, that review is“limited
to determining whether the Commissioner applied the correct legal standardsand whether therecord,
as awhole, contains substantial evidence to support the Commissioner’s findings of fact.”? The
Commissioner’sfindings “asto any fact, if supported by substantial evidence, shall be conclusive.

Substantial evidence has been defined as “more than a mere scintilla’ but somewhat less than a

22 42 U.S.C. § 423(d)(1)(A); 20 C.F.R. §404.1505(a).

2 Thefive steps are as follows: 1) the claimant must establish that heis not currently engaging in
substantial gainful activity; 2) the claimant must establish that he suffers from a severe impairment; 3) if the claimant
demonstrates that his disability meets or equals an impairment listed in 20 CFR Pt. 404, Subpt. P, App. 1, heis
considered per se disabled and entitled to DIB, and the evaluation process ends there; 4) if the claimant does not
satisfy step three, then he must establish that he does not have sufficient residual functional capacity to perform his
past relevant work; and 5) if he does so, the burden shifts to the Commissioner to show that the claimant has the
residual functional capacity to perform other work which exists in substantial humbersin the national economy.
Burnsv. Barnhart, 312 F.3d 113, 119 (3d Cir. 2002); 20 C.F.R. § 404.1520(b)-(f).

24 Rossi v. Califano, 602 F.2d 55, 57 (3d Cir. 1979).

% Although Plaintiff’s claim for benefits is ongoing, and continuing benefits would require a continued
showing of disability to date, she is not entitled to benefits unless she can show that her disability began before her
date last insured.

% 12USC. 8 405(g). The Court may enter a judgment “affirming, modifying or reversing the decision of
the Commissioner of Social Security, with or without remanding the case for arehearing.” 1d.

2" schwartz v. Halter, 134 F. Supp. 2d 640, 647 (E.D. Pa. 2001).
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preponderance of the evidence, or “such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion.”® The standard is “deferentia and includes deference to
inferencesdrawn fromthefactsif they, in turn, are supported by substantial evidence.”® Evenif the
record could support a contrary conclusion, the decision of the ALJwill not be overruled aslong as
thereis substantial evidence to support it.*°

Inreviewingthe Magistrate Judge' sR & R, the Court must review de novo only those
portions of theR & R to which Plaintiff objected.®* In this case, the Plaintiff’s objections cover the

same five substantive issues raised in her Motion for Summary Judgment.

V. DISCUSSION

A. The Development of the Administrative Record

Plaintiff arguesthat the ALJviolated her duty to devel op therecord by failingto order
a psychologica or psychiatric consultative examination. The decision to order a consultative
examination is made after the Commissioner gives full consideration to whether any additional
medical information is needed to make a proper decision about a claim.** Before purchasing a
consultative examination, the ALJ considers the existing medical records, the applicant’s own

disability interview form, and any reports based on record reviews by medical professionasfor the

% Richardson v. Perales, 402 U.S. 389, 401 (1971); Jesurum v. Sec'y of the United States Dep’t of Health
& Human Servs,, 48 F.3d 114, 117 (3d Cir. 1995).

2 schaudeck v. Comm'r of S.SA., 181 F.3d 429, 431 (3d Cir. 1999).

%0 Simmonds v. Heckler, 807 F.2d 54, 58 (3d Cir. 1986).

3 28 U.S.C. § 636(b)(1).

%220 C.F.R. §416.919.



PBPP.* A consultative examination may be ordered if existing records are insufficient to support
adecision, key medical recordsare unavailablefor review, or existing records pose aconflict which
additional testing may resolve.®

Plaintiff raised theissue of amental impairment at her October 14, 1998 hearing, and
the ALJ remanded the case to the PBDD to consider this issue. The ALJ specifically required
completion of the Psychiatric Review Technique Form (“PRTF"), whichwascarried out by aPBDD
psychologist (who reviewed the evidence of record regarding Plaintiff’s mental condition prior to
her date last insured). The reviewing psychologist found “no evidence of a formally diagnosed
significant mental impairment” and found that her ability to work was not hindered by any
significant mental impairment before her date last insured. Upon consideration of the completed
PRTF, the PBDD again denied the application. On appeal from the PBDD denid, the ALJ did not
order a consultative examination, nor hasany ALJsince. AsMagistrate Judge Scuderi found, this
Court is not convinced that a consultative examination in late 1998 or thereafter would have been
hel pful in determining whether amental impairment existed prior to thedatelast insured (December
31,1993).*

The ALJ' s determinations on mental health without the benefit of a consultative

examination are fully supported by the record, which generally discusses mood only in relation to

33&
¥1d.

% The Court agrees with Plaintiff that the appropriate inquiry is whether a mental impairment existed prior
to the date last insured, not whether such an impairment was formally diagnosed prior to that date. 1n addition to
finding no record of aformal diagnosis, the PBDD reviewer found that Plaintiff’ s ability to work was not hindered
by any significant mental impairment prior to the date last insured. The Court finds that this was sufficient to support
the ALJ sfinding.



Plaintiff’ sexperience of pain®*—thereisnoindicationin therecord that Petitioner had or hasclinical
depression. For example, in 1988, Plaintiff’s doctor stated, in discussing the best treatment for her
physical symptoms: “I do feel she would benefit best from psychological counseling if combined
with the physical therapy approach.”*” And she was prescribed anti-anxiety medications and
antidepressants for “release of muscle tension,”*® and to help with “depression and sleep problems
[which are] definitely contributing to her fibromyalgia pain and disfunction.”** These medications
were never offered in any other context than for treatment of fibromyalgia.

Furthermore, although Plaintiff raised theissue of mental impairment in October 14,
1998, there is no evidence that Plaintiff took any measures to develop a record of such an
impairment. Plaintiff never sought diagnosisor treatment for any mental health condition. Infact,
Plaintiff rejected treatment with several medications commonly used to treat depression, although
in Plaintiff’ s case, these medi cationswere prescribed to assist in pain management, assleeping aids,
to help her manage the stress of being ill, or to improve her somatic symptoms, and there is no
evidence that her doctors prescribed these medi cations because they suspected clinical depression.
TheALJproperly considered Plaintiff’ srefusal to takesuch medications. Petitioner hasal soresisted

her doctor’ s suggestionsthat she seek counseling to help her cope with stress caused by her illness.*

% See eq,, R. 415, 418.
3" R. 460.
¥R 442,
¥R 418

O R. 430.
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The Court finds that the evidence as awhole was sufficient to support adecision on
Plaintiff’s claim without a consultative examination, and thereforethefailureto order such an exam

was not error requiring reversal or remand.

B. Assigning Proper Weight to the Opinion of the Treating Doctor

Plaintiff next arguesthat the ALJimproperly rej ected the opinionsof treating doctors
without adequate explanation. The Court disagrees. While “treating physicians' reports should be
accorded great weight, especially when their opinionsreflect expert judgment based on acontinuing
observation of the patient’ s condition over aprolonged period of time,”* and atreating physician’s
reports should be given controlling weight when it is well-supported and consistent with other
evidence on the record,* the AL J need not credit such reportsif they are unsupported by the weight
of medical evidence.

TheALJexplainedindetail thewaysinwhichthefunctional capacity questionnaires
completed by Plaintiff’s doctors, which suggested that Plaintiff was disabled and unable to work
prior to her date last insured due to fibromyalgia, interstitial cystitis, vulvodynia, and/or pruritis,®
were inconsistent with the information contained in the medical records maintained by her treating
doctors. First, Plaintiff first complained of pruritisin 2001, after her date last insured. Second,
urologist Dr. Whitman' smedical recordsindicatethat Plaintiff’ sinterstitial cystitiswasintermittent,

with occasional flare-ups, and was treated on an as-needed basis. The ALJ considered the actual

“1 Plummer v. Apfel, 186 F.3d 422, 429 (3d Cir. 1999).
“210 C.F.R. §416.927.

“3 The Court notes that Dr. Kress does not include depression as one of Plaintiff’s disabling conditions.

11



medical reportsregarding Plaintiff’ streatment, number of “good days,” and urinary frequency when
she considered her residual functional capacity.* Finaly, the ALJ cited Plaintiff’s fibromyalgia
records, which indicate a sporadic treatment history, a lack of compliance with recommended
treatments, a tendency to discontinue treatments that were working (such as massage and physical
therapy), and a lack of intensive treatments.* The ALJ also cited to records indicating normal
strength, reflexes, and sensation, and a lack of neurological involvement.*® The ALJ properly
considered all of these facts when she determined that Plaintiff was not disabled by the condition
prior to thedatelast insured. Asthisinformation was contained inthe medical recordsof Plaintiff’s
treating doctors, the ALJ could properly consider these records and reject the doctors stated
conclusions about Plaintiff’ s disability and functional limitations, to the extent that the conclusions

were inconsistent with the records.

C. Rejection of Plaintiff’s Testimony

Next, Plaintiff argues that the ALJ erred in finding her testimony regarding her
functional limitations was not fully credible. The ALJ explained that “her alegations are not
supported by the totality of the medical evidence, including updated treatment records submitted in
connection with the Court remand.”*" The ALJ then went on to detail the medical evidence which

was inconsistent with Plaintiff’s claims. Some of the specific facts the ALJ relied upon were

4R, 25.
%R, 25-26.
%R, 26.

4R, 23.
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detailed in the section above, as they warranted rejecting the treating doctors opinions about
functional limitations as well. It appears to this Court that the ALJ fully examined the medical
evidence and carefully considered Plaintiff’sclaimsin light of that evidence. The Court thusfinds

that the ALJ s conclusion regarding Plaintiff’s credibility was supported by substantial evidence.

D. Assessment of Plaintiff’s Residual Functional Capacity

Residua functional capacity is that which a claimant is able to do, despite the
cumul ative limitations (exertional and non-exertional) caused by hisor her impairments.”® Turning
first to exertional limitations, the ALJ found Plaintiff was capable of thefull range of unskilled light
work, which involves lifting no more than 20 pounds at a time with frequent lifting or carrying
objectsup to 10 pounds, agood deal of walking or standing (or sitting with pushing or pulling of arm
or leg controls), as of her date last insured. Plaintiff was aso found able to do the full range of
sedentary work.

Throughout the medical records, Plaintiff’s doctors indicated that her strength was
unimpaired by her fibromyalgia®® and that exercise could further improve her condition.*®
Furthermore, the record is replete with indications that Plaintiff was not doing all she could to treat

her symptoms.> The ALJ amply supported her findings regarding Plaintiff’s exertional functional

“8 Burnett v. Commissioner of Soc. Sec. Admin., 220 F.3d 112, 121, 122 (3d Cir. 2000).

9 See, e, R. 407, 408, 419, 422, 427, 445,
0 See, eq., R. 420, 425-426, 430, 435.

°1 See, e.q., R. 403, 409.
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limitations by citing to the medical records.®® The ALJalso justified her rejection of the functional
limitations questionnaire completed by Dr. Kamen, finding it did not accurately reflect her actual
functional status prior to her date last insured because it was inconsistent with the clinical record as
a whole. As noted above, the Court finds no fault with the ALJ s regjection of Dr. Kamen's

functional questionnaire, asthe ALJ s determination was supported by substantial evidence.

E. The ALJ s Treatment of Plaintiff's Non-Exertional |mpairments

Finally, Plaintiff argues that the ALJ failed to properly consider her non-exertional
functional limitations. Specifically, Plaintiff statesthat the ALJfailed to consider her frequent need
to urinate and limitations caused by her mental impairment when the ALJfound her able to engage
in unskilled, light occupations. The Court disagrees, finding the ALJ did consider the record
evidenceregarding thesefunctional limitationswhen determining whether Plaintiff wasabletowork.

Infinding that Plaintiff’ s symptomsof interstitial cystitiswere not frequent or severe
enough to markedly affect her functional capacities, the ALJcited Dr. Whitmore' streatment records.
These records discussed occasiona flare-ups, treatment with medication, stable and fairly well
managed symptoms, and generally indicated that Plaintiff needed to void every two to three hours.*
The ALJfound that these symptoms did not amount to afunctional limitation on Plaintiff’s ability
towork, and the Court finds that this conclusion is supported by substantial evidencein the record.

Asto Plaintiff’s mental impairment, the ALJ found that Plaintiff had no more than

mild functional limitations due to her alleged mental impairment, including no more than mild

52 R. 24-26.

B R, 24-25,
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limitationsin activitiesof daily living, and mild limitationson social functioning and concentration,
persistence, and pace.>* Plaintiff put forth no medical evidence demonstrating more than mild
problems functioning in these domains, although the burden is on the claimant to establish any
functional limitations. The ALJa so found that Plaintiff’s somatic preoccupation with pain might
render her ableto perform only simple, repetitivetasks.>® Accordingly, the ALJfound that Plaintiff
was unableto perform her prior work asateacher, askilled light occupation. Althoughthe ALJdoes
not specifically addressthefunctional limitationswhich prevent Plaintiff from performing thiswork,
the Court must infer that the limitations are non-exertional, since that position was also light duty
and the ALJ found that Plaintiff had the physical capacity to perform light work. Therefore, it does
appear that the ALJ did consider Plaintiff’s non-exertional limitations, including her mild mental
limitations, when arriving a her decision at step four of the sequential evaluation. The ALJ
nevertheless determined that these mild limitations did not undermine Plaintiff’s ability to do

unskilled light work, and the Court finds this conclusion is supported by substantial evidence.

V. CONCLUSION

For the above stated reasons, the Court finds that the ALJ s decision was supported
by substantial evidence.

An appropriate Order follows.

%R 22.

SR, 26.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BARBARA K. HALL,

Plaintiff

; CIVIL ACTION

V. : NO. 02-6918
JO ANNE BARNHART, Commissioner
of Social Security,

Defendant

ORDER

AND NOW, this 8" day of March, 2006, upon careful, independent consideration of
Plaintiff’s Motion for Summary Judgment [Doc. #21], Defendant’s Motion for Summary
Judgment [Doc. #24], the Report and Recommendation of Magistrate Judge Peter B. Scuderi
[Doc. #28], and Plaintiff’s Objections thereto [Doc. #30], as well as the administrative record in
its entirety, and for the reasons set forth in the attached Memorandum Opinion, it is hereby
ORDERED:

1 The Report and Recommendation is APPROVED and ADOPTED,;

2. Plaintiff’s Objections are OVERRULED;

3. Plaintiff’s Motion for Summary Judgment is DENIED;

4, Defendant’ s Motion for Summary Judgment is GRANTED; Judgment is entered

in favor of the Defendant.
5. The Clerk of Court shall mark this case CL OSED for administrative purposes.

Itisso ORDERED.

BY THE COURT:

CYNTHIA M. RUFE, J.



